
 

 

27 July 2020 
 
 
Tracey Sharpe 
Committee Standing Committee on Legislation  
Parliament House 
4 Harvest Terrace 
West Perth WA 6005 
 
Email: iclc@parliament.wa.gov.au 
 
 
 
Dear Tracey  
 
Inquiry into the Children and Community Services Amendment Bill 2019 (Bill) 
 
Thank you for your letter of 1 July 2020 and invitation to provide a submission in relation to 
the above. 
 
Since the review of the Children and Community Services Act (Act) in 2017, we have been 
consulting with both our member organisations and legal assistance colleagues who also 
practice in child protection. All these organisations have considerable expertise within this 
area. We share the concerns of our colleagues regarding the unacceptable 
overrepresentation of Aboriginal children in care and provide this letter in support of the 
views of: 
 

 Aboriginal Family Law Services (AFLS); 
 Legal Aid WA (LAWA); 
 The Aboriginal Legal Service of WA (ALSWA); 
 The Women’s Legal Service of Western Australia (WLSWA); and 
 Djinda Services. 

 
Community Legal WA  
Community Legal WA is the peak body for Community Legal Centres in WA (CLCs). Several 
CLCs provide legal information, advice and representation in child protection matters to 
disadvantaged Western Australians as part of services for legal assistance in family and 
domestic violence matters. 
 
Several of our member Aboriginal controlled organisations provide legal assistance in child 
protection matters for Aboriginal victims of family and domestic violence as part of Family 
Violence Prevention Legal Services. 
 
General observations 
We acknowledge that the function of the Committee is to consider the legislative changes in 
the proposed Bill. We agree that there are some amendments that will beneficial, although 
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we are concerned that the current language lacks some precision creating potential adverse 
effects or meaning. 
 
We believe that any amendments will have limited effect if not underpinned by legislative 
principles or considered in isolation from current practice and implemented without 
adequate resources. 
 
We believe the following matters need to be addressed: 
 

1. Removal of a child into care should be the last resort 
This should be an objective within the Act. It is not. Whilst resources should accordingly 
be directed at prevention and support services for families at risk, they are not - with 
support services making up only 5% of the total expenditure. 
 
Whilst the principles used for determining the ‘best interests of a child’ include 
protection from harm. There is no recognition that “harm” can also be caused by 
separation/removal of children from families.  
 
Where intervention is needed, this should comprise a weighing up of harm caused by 
remaining in a situation and given appropriate support versus harm caused by removal. 
Removal as the last resort should be considered only when on balance it is the lesser 
harm. Until there is a proper recognition in both legislation and practice then children 
will continue to be removed from their families with inadequate justification. This 
applies particularly to Aboriginal children. 

 
2. Once a child has been removed, the primary goal should be reunification with 

family 
This is also not included as a general principle, and we share the sector concerns 
regarding the term “long term stability” in s.9 and appropriateness of the application of 
permanency planning to Aboriginal children generally, which militates against 
reunification as a priority. 
 
We also share concerns regarding the proposed provisions relating to special 
guardianship conditions for Protection Orders (s.63) which is silent on the issue of 
children, in particular Aboriginal children, being relocated interstate or overseas. We 
recommend an additional condition that addresses this issue. 

 
3. Where children must remain in care, maintenance of connection with a child’s 

family is paramount 
The effect of taking children into care is known to have substantial negative flow on 
effects that come at considerable cost to the individual and their families, and to the 
entire community. We also know that some damage can be mitigated where at least a 
connection is maintained with family, with a view to reunification always in mind. 
 
We acknowledge that some amendments in the Bill potentially strengthen principles 
with respect to the preservation of connection of Aboriginal children with family and 
culture. These include amendments to the child placement principle, the introduction of 
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broader Aboriginal definitions of “family” and scope for involvement, consultation with 
ARO’s and the introduction of mandatory cultural support plans.  But the failure to 
reinstate s.9(g) within the Bill has an adverse effect as does the overly narrow drafting of 
s.81. 
 
Moreover, whilst some changes may be potentially beneficial, they do not provide any 
guarantee of maintenance of connection in the absence of resources to make sure that 
plans and orders can be carried out. And we are aware that in practice, current resources 
are woefully inadequate to facilitate meaningful maintenance of connections. 
 

Other provisions  
 
We also voice our concerns with respect to the following: 
 
 the lack of requirement to operate in a trauma informed manner where FDV is 

involved; 
 the practical implementation of the Principle of Self Determination; 
 a legal (as opposed to discretionary) right to an Interpreter; 
 the drafting of s.12(2) and potential effect if read with s.79(2); 
 the need for essential support services to parents and families in situations involving 

removal of babies at birth; 
 the need to strengthen the principle for children’s participation in decision-making 

processes; 
 the adequacy of s.81 regarding consultation before placement of an Aboriginal child;  
 provisions for legal standing in ss 147 and 67; and 
 the need for an independently funded Aboriginal Representative Organisation. 

 
Resources for legal representation in for child protection matters 
 
We have already highlighted the need for support services as opposed to the current focus 
on intervention. These services need to adopt a case managed, interagency approach that 
also tackles issues intricately connected to child protection such as broader family and 
domestic violence, homelessness, alcohol and substance abuse and mental health issues.  
 
Central to this wraparound approach should be legal assistance. 
 
In saying this, we reiterate that the Department of Communities (DoC) always has legal 
representation. This is not the case for the parents and children faced with DoC 
applications. Most respondents (parents and children) to applications by the DoC lack the 
means to afford lawyers and may not get access to the very limited legal assistance available 
from Legal Aid WA and others.  
 
Legal support and representation for all parties is the only way to ensure that principles of 
procedural fairness, justice and accountability are always incorporated. But of importance 
also is the fact that no matter how excellent the legislation, it cannot reach full potential in 
the current climate of poor resources for parents, children and other relevant family 
members. This is necessary to ensure adequate understanding, support and participation in 



 

4 
 

both court and non-court decision-making processes. As it is, outcomes are currently 
poorer than they need to be, as are adverse flow on effects. 
 
Whilst early legal advice is particularly important, with the reduction or even elimination of 
many later issues if people are supported and know their rights and limitations, legal 
representation is essential throughout the child protection legal process; in applications, in 
planning and in follow up and maintenance of reunification. Early legal assistance in child 
protection, as part of effective wraparound early support services, has innumerable benefits 
to the community in terms of reduced social and economic costs. 
 
We also note that the combined effect of the proposed amendments will likely lead to an 
interpretation that legal representation is required for children in all protection and care 
proceedings (requiring an injection of resources in that respect). This only strengthens the 
need to recognise adequate legal representation is essential for all parties. 
 
In order to address the issue of adequate support and participation, including legal 
representation, specific additional funding and resources must be made available for 
this purpose. 
 
We agree with our colleagues that rectifying the current situation requires not only 
legislative, but philosophical, organisational, cultural and practice changes for both judicial 
and executive Government. 
 
We thank the Committee for the opportunity to comment. 
 
Please do not hesitate to contact us for further discussion of any points raised.  We are 
happy to provide further representation to the Committee. 
 
 

Sharryn Jackson 
Executive Director Community Legal WA 




